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P-R-0-C-E-E-D-I-N-G-S

(9:11 a.m.)

CHAIRMAN VAN LOON: Well, good morning

everyone. And, again, the Panel apologizes. We

appreciateyour being here on time and do our best.

The Capitol Police intercededthis morning, and we'e

going to try to be on better relations with the law

enforcementofficials in the future and be able to be

here on time.

10

12

16

MR. JACOBY: Is thereanythingyou want to

sharewith us on why that happened?

(Laughter.)

CHAIRMAN VAN LOON: No, not necessary.

MR. JACOBY: Okay.

CHAIRMAN VAN LOON: Any administrativeor

procedural things before we hear from our first
17 witness? Mr. Garrett?

18 MR. GARRETT: Just a question, Mr.

19 Chairman. Yesterday during his testimony Mr.

20 Mandelbrot made a number of statementsabout the

21

22

reasonswhy RIAA enteredinto the agreementwith Yahoo

as well as RIAA -- his reasonsfor believing that RIAA
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had certainmotivations for particularprovisions in
I

the agreements.

And my question simply is whether our

witnesseswill have an opportunity or whether they

will be permitted to respond to some of the things

that Mr. Mandelbrot said.

10

CHAIRMAN VAN LOON: I supposethere'stwo

ways at looking at it. One is that we, the Panel,

specifically invited thesepeople'-- the licensees--

to get an idea of what was in their thoughtsand their

minds having heardextensivelyfrom Mr. Marks for over

a week about what was in his mind.

And I supposeone way of looking at it is

that this is an interesting picture and we -- you

16

17

18

19

know, he may or may not have been right in his

surmises of what he thought the negotiatorson the

other side of the table were thinking. And I suppose

the other way of looking at it is to provide an

opportunity for specific rebuttal of that.

20 Does the Panel have

21

22

ARBITRATOR GULIN: Yes. I guessI'd want

to ask the webcastersthis: Mr. Mandelbrot was only
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NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



11440

the second of the licenseesto testify. There are

going to be others, and. some of thoseare going to say

some things that you'd like to rebut. So have there

beendiscussionsbetweenthe two sideson this issue,

whetheryou want to allow your witnessesto be able to

comment on things that have been said by licensee

witnesses?

MR. GARRETT: There have not been any

discussions,Judge Gulin.

10 ARBITRATOR GULIN: Why don't we hear from

the webcasters'ide?
12 MR. STEINTHAL: I think I alluded to this

13 last week, that -- when we were talking about Mr.

14 Marks'estimonyand the duration of it. And that I

15 had a feeling we were going to get to an issueabout,

16 you know, the duration, for example, of Mr. Marks'7

testimony, and that if we were going to start
18

19

rebuttingall of the licenseetestimony then it could

be a lot longer than anticipated.

20 Personally, I would rather not let, you

21 know, the genie out of the bottle, in the sensethat

22 once we get into that area it could lead to extensive
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examination. I wouldn't characterizeMr. Mandelbrot's

testimony as his testifying about the RIAA's

motivations as opposedto what was articulatedto him

during the courseof the negotiationsabout the RIAA's

motivations.

In other words, he wasn't speculatingas

much as he was testifying basedon meetingshe was at

and information he gleanedfrom those meetings.

ARBITRATOR GULIN: Either way we'd like

10

MR. STEINTHAL: Right.

ARBITRATOR QULIN: -- whateverhe said.

MR. STEINTIIAL".I would prefer that we not

get into an area where we start rebutting all of the

licensees through witnesses that have previously

testified. Among other things, we have a situation

17 where Mr. Marks is on their witness list. And,

18 therefore, he's -- they have the advantage, if you

19

20

open the door, to having a witness that's alreadyon

the list rebut.

21 Now, what if somethingcomes up, entirely

22 likely or possible, where I don't have somebody to
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rebut without adding somebody to the witness list.
Then, I'm prejudiced. So it's not as simple as once

you say, "Okay. Let the RIAA rebut. Let the

webcastersrebut." If I don't have somebodyon the

witness list to do it, I can't do it.
MR. JACOBY: Can I make a suggestionalong

this line of a way to approachthis? It would seemto

me

CHAIRMAN VAN LOON: Suggestionsarealways

10 welcome.

MR. JACOBY: It would seem to me on -- I

can' think of a matter that Mr. Mandelbrot didn'

13 testify -- that he testified about that wasn't the

subjectof testimony from Mr. Marks'erspective.He

was on the direct case. He testified about each of

16 the negotiations.

17 And unless there is something that'

18 raised that couldn't be anticipated, wasn'

19

20

21

anticipated,or is outside of the scopeof his prior

testimony, then it seemsto me the rule shouldbe that

there should not be opening the door.

22 It should only be .a situation where
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there's some -- something new that's come up that

could not have fairly been anticipated or was not

covered in their testimony earlier, where an

applicationwould be made to the Panel and the Panel

could decide that on a case-by-casebasis.

CHAIRMAN VAN LOON: Mr. Garrett, do you

have any further thoughtson that?

MR. GARRETT: Yes, a couple. First of

all, as to Mr. Steinthal'sbeing prejudiced by not

10 having a witness, sinceall of this testimonyconcerns

negotiationsbetweenRIAA and the licensees,it's not

clear to me what witness Mr. Steinthal would have in

any event. However, I'm certainly prepared to do

that, you know, to considerletting him bring somebody

15 in on a, you know, case-by-casebasis, if there really

is someonethat he has that would be responsive.

17

18

19

20

21

22

Beyond that, you know, I think from the

beginningof this proceedingthe Panel has made clear

that they had a strong interest in hearing the

testimonyabout the Yahoo agreement. The other side

has certainlymade a significant issueabout Yahoo in

our dealingswith Yahoo.
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And I think given the importancethat has

been attachedor seeminglyattachedby the Panel and

by the other parties to this proceeding to Yahoo's

testimony, in all fairness, we should have the

opportunity to respond to things that we think that

the Panel might conceivably otherwise rely upon in

their decisionhere.

I'm not envisioning very lengthy

testimony, and I'm not sure I would confine it just to

10 Mr. Marks either. But the point is is that it is

important testimony. Yahoo is our licensee. They

12 also are not a disinterestedparty in the sensethat

13 the outcome of this proceedingwill have an impact on

14 them. They'e here. They were here yesterday

15 representedby DiMA's counsel.

16 I think that it's important for us to have

17

18

the opportunity to respond to at least those things

that were said by Mr. Mandelbrot concerning RIAA's

19 motivations.

20 ARBITRATOR VON KANN: Mr. Garrett, just a

21 couple of thoughts from one Panelist. We are reaching

22 the point in a trial-like proceedingwhere everybody
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is nervous about who is going to have the last word.

This always happensin long trials. Everybodyalways

likes to do it. I'm sure they'l have some issuesof

that sort, you'l have some issues,and at some point

the curtain does have to come down.

10

Number two, I did not, frankly, think

therewas anything in Nr. Nandelbrot'stestimonywhich

was startlingly at odds with Nr. Marks'estimony,

other than the perceptionsof two people on opposite

sides of the negotiating table. I mean, it's quite

common, frankly, for people to get somewhatdifferent

perceptionsabout what the other side's motivations

13 are.

So from my point of view, there was -- I

15 haven't gone back to study it in great detail, but

therewas nothing about that that I found dramatically

17 at odds with Nr. Marks'ccount of it. It is an

18

19

20

21

important licensee. I think we all recognize.

Perhapswe could have a specialYahoo rule

that if there was something very, very striking in

that one licensee that you felt it was critical to

22 rebut, you could make a proffer to us or something,
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and we could consider it.
But I would be a little nervous about

opening this up with all of the licenseesthat we'e

going to have. And, frankly, I also think it'
from your point of view, I think you may be

overnervousabout it. I don't think that there was,

from my point of view, anythingabout his accountthat

in any significant way requiresmassiverebuttal from

Marks, other than his perceptionof it from one side

10 of the table and Marks'romanother.

Frankly, I think their testimony can be

12 harmonized fairly well, actually. But if there'

13 something specific, I guess if you wanted to make a

14 proffer to us, perhapswe could. considerit under the

15 specialYahoo rule. But I would certainlynot want to

16 start seeing us do this with every single licensee,

17 becausewe'l -- we will, then, be prolonging this

18 rebuttal forever.

19 But maybe there is somethingvery specific

20 in that that you feel is critical to -- and I guesswe

21 could consider it on a case.-by-case basis or

22 something.
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MR. STEINTHAL: I just had a — — just a

couple of thoughts. One is Mr. Garrett referredto us

making a big deal about Yahoo, about, you know, from

the beginning as if they'e not a disinterested

interestwitness and they'e "on our side" almost.

I want to remind the Panel that when I got

up in my openingwe had not even beengiven the right

to talk to Yahoo. We had no idea what Yahoo had to

10

say or what its motivations, positions were at all.
There had been effectively a gag order on Yahoo.

So the notion that there is some

12 relationship between the webcaster community and

13 Yahoo, relative to Yahoo's testimony, in a

circumstancewhere we had no opportunity to even speak

15

17

18

19

20

to them by the time this proceeding started, is a

startling suggestion.

And as far as Mr. Greensteinbeing DiMA's

counsel, he has acted on behalf of DiNA very

independentlyof his relationshipswith many other

clients, both on the record community side and the

21 webcaster side. So the notion that because Mr.

22 Greenstein, among his clients, has done legislative
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work for DiMA, there is some, you know, suggestionof

affiliation there is, again, somethingthat isn't even

part of the record.

But since Mr. Garrett decided to mention

it, I think it's important to say that Mr. Greenstein

and his firm represent record companies. They

representDiMA. And they representYahoo. So there

should be no suggestionassociatedwith that.

I am concernedabout the time associated

10

12

with openingthe door to have Mr. Marks respondto all

of the licensees. And, you know, I guess the Panel

will reach a resolutionof this issue as it chooses,

13 but I hope we will not be prejudicedby the fact that

they'egot an opportunity for a ready witness while

15 we don'.
16 CHAIRMAN VAN LOON: I think we will

17

18

19

20

what I would propose is that we take this under

advisement,that we talk about it during the breakand

get back with our thoughts thereafter.

ARBITRATOR GULIN: Let me ask this one

21

22

question. The parties were permitted, under the

procedurewe agreedto, to designateI think it was
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six witnesseseach that would be able to comment on I

guess it was opposing witnesses'estimonyon

rebuttal. And there was really, as I recall, not any

discussion as to whether that would include the

licenseewitnesses.

Was Mr. Marks designatedas one who would

be commentingon opposingwitnesses?

MR. GARRETT: Yes. Yes, Your Honor.

ARBITRATOR GULIN: And, of course,you had

10 to indicate on what he would be commentingon. But I

guess it's conceivablethat you could have indicated

12

13

that he would be commenting on the licensees'erceptions

of negotiations, though we really didn'

14 discussthat you'd have the ability to do that.

15 But it's just another-- I guesssomething

16 else to consider when -- that goes into the mix. of

17 this. Did you have somethingelse you wanted to

18 MR. GARRETT: Well, j ust — — I mean,

19 obviously, Your Honor, we didn't know what the

20 witnesseswere going to say.

21

22

ARBITRATOR GULIN: Right.

MR. GARRETT: And couldn't saywe'egoing
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to comment on any of them

ARBITRATOR GULIN: Right.

MR. GARRETT: -- at that point. I have no

problem in confining this at least to Yahoo. Maybe

that's just becausethere has only been two who have

testified, but -- or confine it to Yahoo.

There's also one other issue here, too,

which is is that Mr. Greenstein had suggested

yesterday that -- well, he had asked that the

10 testimony, a large portion of it, be heard in closed

session. And, you know, many of the things that were

12 said about RIAA's motivations, the things that were

13 said in closed session, and so technically they are

things that we can't share with the client at this

15 point and even get their reaction to some of the

16 things that were said.

18

And I'd certainly like the ability to

provide to the client those portions of the

19 transcript, including the closedsessions,where there

20 was testimonyabout mattersthat —
.

— don't want to give

21 them the testimonyabout Yahoo'smotivations of their

22 negotiating strategy, but only about those things
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concerningRIAL's motivations.

You know, it's possible,but once they see

that, you know, there'snothing that -- you know, very

elaborate that anybody would want to present here.

But, you know, I think in fairnessthey shouldhave an

opportunity to look at that testimony, and I think we

should have the opportunity to at least request that

specific testimony be offered in response if we

thought it was necessary.

10 MR. STHINTHAI: I think there'san easy

procedurefor that, which is that to the extent there

12 are passagesof the transcript that relate to Mr.

13 Mandelbrot's testimony about what the RIAA said to

him, becausewe were in a situationwhere therewas

becausethere was the risk of restrictedinformation,

16 we were probably in. a restrictedtranscriptmore than

17 we needed to be on an entire -- well, looked at in

18 retrospect,on an entire basis.

19 I'm sure that Mr. Greenstein,if presented

20 with a request to treat as confidential rather than

21 restricted certain passages that relate to Mr.

22 Mandelbrot's testimony about what RIAA said to him,

(202) 234-4433

NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



11452

I'm sure he would have no objection to that being

treatedas confidential rather than restricted.

I think it's just a question of RIAA

identifying those passagesof the transcript and

making a requestto Yahoo. I think that thoseare the

ground rules that were agreedupon at the outset of

his testimony.

10

CHAIRMAN VAN LOON: Well, I am at least

genuinelyup in the air on this, and I think that the

best thing is for the Panel to discuss it during a

break. I think it raiseslots of delicatequestions,

17

including that the Panel is acutely aware that we

invited. these people and gave them assurancesof

confidentiality.

We learned yesterday there is very

possibly anothernegotiationupcoming very soon, and

sometimeshard information about what the other side

18 thinks you think can be a factor in the negotiation.

So it's a very complicatedmatter.

20 MR. GARRETT: One thing I could offer, Mr.

Chairman, is that we'e certainly prepared to go

22 through the transcriptand make our cuts as to what we
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NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



11453

think could be declassified,and then to show it to

Mr. Greensteinand seewhetherwe can get agreementon

that.

And, you know, we'ecertainlypreparedto

undertakethe work in the first instancehere. But,

again, we would want to get a responseback from him,

so that we would have -- we'd be in a position to make

a timely request for any kind of response and

testimony.

10 CHAIRMAN VAN LOON: Okay. Suggestionsare

welcome. We'l take that under advisement,then, and

12 we'e -- shouldat this time invite -- oops, theremay

13 be

MR. STEINTHAL: One more proceduralissue.

15 CHAIRMAN VAN LOON: -- it looks like one

16 more proceduralmatter.

17 MR. STHINTHAL: Late-breakingscheduling

18 issues. We are going to have to move the testimonyof

19 Ms. Morissette for just basically -- have her just,

20 you know, come in on, direct as the -- on the written

statement as initially discussed, unless we can

22 scheduleher for next week.
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Mr. Fagin is still on board for Friday.

But I did receiveword last night that Ms. Morissette

will not be able to be here Friday morning, which

should make our Friday a little bit easier. That'

the good news.

And I will get back to the other side and

the Panel about availability for next week or whether,

in the schemeof things, it's so tight we should just

go forward on the direct, you know, written statement.

10 CHAIRMAN VAN LOON: But Mr. Fagin will be

able to be here on Friday as planned.

12 MR. STEINTHAL: I'm advised that's still
13 the case.

CHAIRMAN VAN LOON: And so that would also

15 suggestmore time for Mr. Jaffe, ProfessorJaffe, on

16 Friday.

17

18

MR. STEINTHAL: Right. And

MR. JACOBY: Was the Panel made aware of

19 the fact also that RIAA had offered to move Dr.

20 Seltzerup to

21 MR. STEINTHAL: Yes, we did that.

22 MR. JACOBY: -- Thursday? Okay. So we'e
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preparedto go forward with that.

CHAIRMAN VAN LOON: So it's definite on

Thursday?

MR. GARRETT: Yes.

MR. JACOBY: Do we have actually the

scheduleworked out in terms of who is

MR. GARRETT: I think he was in the

afternoon.

MR. JACOBY: Afternoon?

10 MR. GARRETT: Yes. I think he's the last

witness on that day.

12

13

MR. JACOBY: Okay.

ARBITRATOR VON KANN: That leavesfour for

Thursdayif I counted-- Mazis, Williams, Kessler, and

15

16

17

18

Seltzer? And possibly carryover of Fisher, if we
I

don't finish him today. A busy day.

MR. JACOBY: Possibly, but hopefully not.

And I would anticipate Kessler and Williams to be

19 relatively short.

20 CHAIRMAN VAN LOON: Well, let's leap into

21 the first witness, then.

22 MR. JACOBY: Okay. Mr. Pine.
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CHAIRMAN VAN LOON: Yes.

MR. JACOBY: For the Panel'sbenefit in

advanceof his testimony, Mr. Fine will, of course,be

addressinghis rebuttal testimonyas filed in written

form. As indicated in the notices we gave last

Friday, he will also be commenting upon portions of

Dr. Seltzer's testimony, as well as Dr. Schink's

testimony, so you might want to have -- the Panel

might want to have the testimony available now.

10 And, lastly, I don't think thesehave been

12

distributed to the Panel. There were four pages,

which we'emarkedas Fine RebuttalExhibits 3A and 3B

13 and 4A and 4B, which were likewise provided to counsel

14

15

16

last Friday. We haven'tprovidedone to the Copyright

Office. I guess we should for the public file as

well. Do you have a copy?

17 (Whereupon, the above-referred

18 to documents were marked as

19 Fine RebuttalExhibits Nos. 3A,

20 3B 4A, and 4B for

21 identification.)

22 CHAIRMAN VAN LOON: Yes. We can make
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theseare exhibits?

MR. JACOBY: These are exhibits to his

testimony, because -- I mean, we'l offer them

formally, but that's what they'e intended to be

exhibits.

CHAIRMAN VAN LOON: They will be offered

during the course of the testimony.

MR. JACOBY: Yes.

10

CHAIRMAN VAN LOON: Yes, okay.

MR. JACOBY: But I just wantedyou to have

it in advance.

12 CHAIRMAN VAN LOON: By the way, with

13 regardto the schedulingchanges,if it were possible

14 to produce just an update of this tomorrow on all of

15 these changes to be a handy reminder to the Panel,

16 that would be appreciated.

17 Well, welcomeback, Mr. Fine. Good to see

18 you again. Let me ask you, once again, to raiseyour

19 right hand, please, and be sworn.

20 WHEREUPON,

21 MICHAEL FINE

22 was called as a witness and, having been. first duly
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sworn, assumedthe witness stand, was examined and

testified as follows:

CHAIRMAN VAN LOON: The floor is yours,

Mr. Jacoby.

DIRECT EXAMINATION

BY MR. JACOBY:

Q Good morning, Mr. Fine.

Good morning.

Would you describe to the Arbitration

10 Panel the issue that you were asked to look at for

purposes of your rebuttal testimony in this

proceeding?

Yes. I was askedto look at the issueof

the importance of the musical work versus the

importanceof the artist, and how each is a driver of

sales.

17 Q And what did you do in order to make an

18 analysisof that question?

19 Well, what I did was I looked at two

20 different ways of analyzinghow a work -- how the work

21 itself contributesto the successof album sales. If,

22 in fact, you were to take the supposition that the
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musical work was not important, and that, really, the

most important factor was the artist, then you would

expect to see the salespatternof a particularartist
to sort of follow -- not a better term -- sort of a

curve, a bell curve.

You'd expect that when an artist is new

and unknown their saleswould be low or lower than

you know, at the beginning. Saleswould increaseover

a period of time as they becamemore popular. Then,

10 once they reached popularity, sales would be

maintainedfor a level. And then, as their popularity

12 waned, their saleswould decrease.

13 So you would expect a rise, a pretty

14 consistentlevel for a while, and then a gradual or

15

16

hopefully a gradual decline. And that's what you

would expect if, in fact, the artist was strictly the

driver of success.

18

19

If the musical works itself or the songs

play a factor, then you would expect more up and down

20 sales. Artists would have albums with -- which the

21 public consideredto be songs that they like better.

22 So you might have a successfulalbum. Then you might
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have an album that was a little less successful. Then

it may bounce back again becausethe next album may

have songs that are better, etcetera.

And so I felt one way of looking at this

situation was to look at artists and see what their

patternsof sales have been since the inception of

Soundscan.

10

Now, you would expect that if you did

this, and you chose the most popular of artists, that

this would be the area where the popularity would

probably drive artists even more than the quality of

the song.

Q Drive the sales.

Drive the salesevenmore than the quality

of the song. So using the top artist, you would

expect it to even be more difficult to show that the

17 song was important, becauseyou'e so popular, and if
18

19

20

that is the driver, then the songs would have less

impact. Whereas, if you were a less popular artist,
you would expect it would be easierto have the songs

21 having an effect.

22 So what I did was at first I took the top
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20 artists in what we call "the Squndscanera," since

1991 -- we have a chart in Soundscanthat lists every

artist by bow many albums they've sold. I started

with the most -- with the highest artist on tbe list,
went down to the first 20 artists that bad at least

five releasesin the 1900 -- in the 1990s, up to the

year 2000.

10

Obviously, if they only had one release,

you really can.'t tell a trend. So we decided five

would at least give us enough to be able to look at

sales, And we looked at and producedcharts for each

of the -- of these 20. Actually, to get through the

top 20, we bad to actually go through to our number 33

So out of the top 33 artists in the 1990s,

including tbe year 2000, 20 of them -- of the top 33

had five releasesduring that period.

18 And we looked at the sales over time of

19 each artist's album that was releasedduring that

20

22

period and what their saleshad been. And we produced

a chart for each one. If you'd like, we could just

turn to the first chart and get an idea of what it
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looks like. I don't think we need to go through each

chart. So

Q Okay. And that would be found as Pine

Rebuttal Exhibit 1, which is found at Tab 13 in the

exhibit binders.

And the first one is Garth Brooks.

Q These are in rank order, so Garth Brooks

was the top seller for the 1990s?

Yes. The 20 artistsare put in the order

10 that they appearedon the -- as best sellers. And

just looking at Garth Brooks, you can see that his

12 first album, which was -- actually came out during

13 1991, had salesof a little bit over g9 million.

15

And as you look through, up to the year

2000, I guesseven 2001, eachof the albums that were

16 released,what their total sales have been to date.

17 And so as you go acrossyou see the years and you see

18 the titles of the albums.

19 And we'e done this for all 20, and I

20 don't think we need to go through. It's a fairly

21 self-explanatorypictorial of what their sales have

22 been.
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We looked at eachof the 20, and, in fact,

there were a few where the sales do look like they

rise and then they fall. There were three in specific

that looked like that -- Metallica, Kenny G, and

Michael Bolton. The rest of the artistshave various

different patternsthat would indicate that, in fact,

the songsareplaying an importantpart in the success

-- and we measuresuccessby the numberof units sold.

Some cases, people who were -- at the

10 beginningof the period sort of had low salessuddenly

have good albums. So it' sort of like a revival

situation. And you have casesof that nature.

You have casesof a naturewhere you have

a very successful album, then you have a less

successfulalbum, thenyou have, you know, a couple of

less successful,then a successful,then a less, and

17 it goes up and down.

18

19

And I would suggest that -- and it'
fairly, I mean, acceptedin the industry that these

20 changes in the successof albums -- all of these

21 albums -- in some ways, many of them may be

22 successful. You may sell nine million units of an
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album, and that would be very successful. The next

time you may sell two million units.

Now, two million is a successfulalbum.

But, in fact, if it was strictly the artist that was

driving the sales,you wouldn't expect to go from nine

million or two million to four million to three

million to five million. All of those could be

successfulalbums, but you would not expect to seeups

and downs.

10 And, really, the explanationor the reason

that you have the ups and downs, by and large, are

12 causedby the fact that albums containusually two or

13 three songs that consumers really like or -- and,

14 therefore,becausethey really like them, they'emore

15 apt to buy them.

16 And I think this indicatesthe importance

of the musical work itself in relation to the artist.
18

19

20

Now, nothing that I'm trying to say says that the

artist is not important. But what I really think,

they'eprobably pretty close to equally important.

21 On a very, very popularartist, maybe it'
22 60/40 or something like that. As you go down the
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range a little bit, the music becomesmore important.

Certainly, as you first start out, the music probably

is a little more important. As you become more

popularity -- more popular, your popularity can drag

you along.

But if you think of it as a two-pronged

situation, you have an artist and you have the musical

work, and you can say the artist is popular or

10

unpopular and their musical work is good or bad. I

think if you have a very popularartist with very good

music, you get a super hit. If you have a very

12 unpopularartist with very poor music, you get a very

13 big failure.

14 But I don't think, even if you have a

15 popular artist, if you have poor music, you'e going

16 to get a very successfulalbum. And so I think it'
17

18

19

really the need for the combination of both that'

really important. And while it's hard to quantify, my

guesswould be or my opinion is that the quality of

20 the work is certainly as important as the performer

who is performing the work.

22 The secondway to look at this is to look
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at a situationwhere you may have an artist who has a

very successfulalbum, and sometimespeopletalk about

this using the term "one-hit wonders." It
CHAIRMAN VAN LOON: Before you go to one-

hit wonders, I was curious, in terms of successful

albums, one I noticed was not on here under Eric

Clapton, is this year'sRiding With the King, and--

THE WITNESS: It's probably.

CHAIRMAN VAN LOON: -- Reptileshere for

10 this year.

THE WITNESS: I'm not -- I think the scale

12

13

15

went to 2001, but I think we stoppedat 2000 as far as

reporting sales. There may have been some, but I

would not look at 2001 as being significant, because,

obviously, it's so fresh and out so recently that you

don't -- you don't know what the salesare going to

17 be. It's really too short a period.

18 So I would not look at anything from 2001

19 to say this is good or bad or

20 MR. JACOBY: What is the album that you

21 are referring to?

22 CHAIRMAN VAN LOON: It's called Riding
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With the King.

MR. JACOBY: A 2001

CHAIRMAN VAN LOON: Yes.

MR. JACOBY: -- release?

CHAIRMAN VAN LOON: Yes. It appearedon

many of the other exhibits that we received in the

direct. It'
MR. JACOBY: Do you know the date of the

release? Do you rememberwhen that was?

10 CHAIRMAN VAN LOON: No. And it occurred

15

17

to me maybe it's becauseit's B.B. King along with

Clapton.

MR. JACOBY: Oh, okay. That was the other

issue, which actually we'l come to later in his

testimony, talking about the collaborativealbum with

B.B. King, right.

THE WITNESS: We don't have collaborative

18 albums here or soundtracks.

19 CHAIRMAN VAN LOON: I see.

20 THE WITNESS: Okay.

21 MR. JACOBY: We will come to that

22 particular album in
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THE WITNESS: And one other point. The

other thing, often, is that when you look at the

history of artists, their greatesthit albums tend to

do very well. In some cases,their albums may not be

doing well. Suddenly, you have their greatesthits,

it sells very well, and then the next album will not

sell as well.

I think this is anotherindication of the

10

12

13

14

importanceof the content, because,obviously, if it
was just the artist then you would expect all albums

to do reasonablysame. But if you put what obviously

the recordcompaniesconsiderto be the greatesthits,

or the best songs, and those suddenlydo sell better,

then it's obviouslybeing driven by the contentof the

15 album, certainly, in those situations.

16 CHAIRMAN VAN LOON: Yes. And I stand

18

20

21

informed by my colleague here that the double

asteriskson the -- at the bottom of your exhibit

actually refers to that album. So I

THE WITNESS: Yes. There's a thing in

Seltzer'sanalysisof -- which we'l get to.

CHAIRMAN VAN LOON: Okay.
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THE WITNESS: As I was saying about one-

hit wonders, or so-calledone-hit wonders, you would

expect that, you know, if, in fact, the popularity of

the artist was the driving factor that this phenomenon

would really not exist. Certainly, a record company,

once they have a successful album, spend a

considerableamount of money promoting the next album

becausethey'ehoping that they do have the artist.
They generallyput out an album reasonably

10 within a year or two of the successof the first
album to try to capitalizeon the artist'spopularity.

12 And there are just, you know, many, many instances

13 that we could point to where you have this phenomena

of one-hit wonders, and then drop-offs of 80 percent,

15 90 percent in the next album, which would certainly

16 have to say something about the content being

important to the album that was successful.

18 I'e presenteda few of these in the next

19 set of exhibits. In some cases, it's the first album

20 that the artist does, and in other cases it doesn'

21 necessarilyhave to be the first. They may have had

22 one or two low albums, suddenlya real hit, and then
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the next one drops off 80 percent.

MR. JACOBY: For the record, Mr. Fine was

referring to Fine RebuttalExhibit 2, found at Tab 14.

THE WITNESS: And therewas just -- off of

my own memory, I picked a few that I knew had this

phenomena. We could have went through and found many

more. And I think the point is that all of this is

contradictoryto a hypothesisthat says -- that would

say that, gee, the most important thing is the artist.
10 The content really isn't that important. An artist

puts out an album. It's going to sell becauseof the

12 artist.
13 Again, in summary, let me say I'm not

14 trying to say an artist is not important. I'm saying

that it's really a combination of an artist and the

16 musical works, the songs that appear on the album,

17 that lead to success.

18 BY MR. JACOBY:

19 Q All right. I'd like you at this point,

20 Mr. Fine, to turn to Dr. Seltzer'stestimony. Do you

21 have a copy of that?

22 Yes, I do.
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Q And, specifically, I'l askyou to turn to

page 10, where he directly addressesyour testimony.

In Section 1 of -- this is subsection1 of Section8,

I guess, of Dr. Seltzer's testimony, beginning on

page 10, Dr. Seltzer raisesa questionof whether or

not the correlation that you demonstratedin your

original direct testimony between the ratio of pre-

releasedetectsto total detects in the year 2000 as

compared to the ratio of first week sales to total

10 sales in the same year was a "false" or "spurious"

12

correlation, and was really caused by artist
popularity.

13 First of all, let me ask you, do you agree

or disagree that artist popularity influences both

15 pre-detect-- detectsand first week sales?

16 I would agreewith that.

17 Okay. Now, Dr. Seltzerthen attemptedto

18 do a -- what he called a partial correlation,

19 attempting to control for artist popularity. And

20 you'e examinedhis analysis, have you?

21 Yes, I have.

22 Okay. Do you have any comment about that
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analysisand the conclusionhe reaches?

Well, the first thing is let's take the

analysisthat he's done. In a minute I'l address

I don't think it's the best way to do this, but it'
certainly a way that you could do it. And if you look

at the results of his analysis, it comes out with a

correlationof .46, as he describes,and in his work

papers,which have beenprovided to me, that comes up

with a -- what they call a P of .001, which means that

10 the probability of this being -- of this correlation

happening by chance is less than .001, or the

12 reliability you could say is 99.9 percent.

13 If one was to have done this analysisand

14 said, "Gee, you have a correlationof .46," how would

15 one interpret that correlation? One would say, even

16 doing it this way, that air play is important to sales

17 and has a high correlation. .46 is still a fairly

18 high correlation. Not as high as .67, but still a

19 significant correlation.

20 So if you think about it in terms of your

21 conclusions, or what your -- or what the data tells
22 you, even doing it this way it says that air play does
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